Counsel for the operator readily admitted the conditions
cited existed 4/ but raised in mitigation of gravity and culpa-
bility the fact that (1) MSHA had condoned the conditions when
it inspected the mine on February 28 and (2) that the operator
had "voluntarily" idled the mine and set the production crews
to work cleaning up the mess.  MSHA was sympathetic to these
pleas.  The Assessment Office declined to specially assess any
of the violations choosing instead to treat them separately and
in isolation rather than as an intertwined and interconnected
whole.  This meant that the matter did not have to be referred
to the office of special investigation for a determination of
whether responsible members of management should be prosecuted
for "knowingly" authorizing these imminently dangerous and
hazardous conditions or criminally for "willfully" violating the
law.  In addition, the Assessment Office granted the operator a
gratuituous 30 percent discount for prompt abatement of the most
serious 75,400 violation.  This mystified everyone since the
conditions were so bad it took the operator five working days to
cleanup, repair and rock dust the belt entries.

The record shows the MSHA inspectors expected the cleanup
to be completed by March 3 but when they returned on Thursday,
they found that while over 10 tons of highly combustible mate-
rials had been removed, the work was still only half done.  The
cleanup was not completed and the orders terminated until the
following Monday, March 7, 1983.

The Assessment Office proposed initial penalties of $2,294
for the four violations charged or an average of $574 per vio-
lation. As a reward for the operator's challenge, the Solicitor
offered to settle the four violations at a discount of some
18 percent or a total of $1,900. 5/

By the time this matter came on for a prehearing/settlement
conference on February 7, 1984, MSHA knew or should have known
that the operator had knowingly, if not willfully, created and
maintained an imminently hazardous condition in this mine for
over 2 weeks.  Yet here is nothing in the record to suggest that
anyone in authority in MSHA ever took note of the seriousness of

47Indeed, while counsel said his client would not like it, he
felt enforcement action was badly needed at this mine and that
"it was the best thing that ever happened to this mine . . .
because they were operating pretty lax."

5/ Under MSHA's "cheaper by the dozen" policy, the thirty
occurrences observed were lumped into just four violations.
Thus, from the operator's standpoint, the one that counts, the
Solicitor was offering to settle the over two dozen violations
observed for $63.30 each, a bargain by any standard.
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